Considering Operation Protective Edge:
Can Declaration of War Be Part of a
Strategy to Offset the Asymmetry of the
Israeli-Hamas Conflict in the Gaza Strip?
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Three rounds of violence between Israel and Hamas since 2008 have not
resulted in any change to the fundamental essence of the conflict. Israel is
trapped in an asymmetrical conflict with increasingly intense violence, a
reality in which Hamas manages to prove the “Paradox of Power”: Israel’s
military strength becomes its weakness while Hamas’ military weakness
becomes its strength. Seeing Gaza as a state-like entity and declaring war
on it may help alter public opinion, allowing for definition of clear goals
and less engagement in dialecticism. Declaration of war could help lay a
foundation of awareness more suitable to a change of the second degree,
i.e, a change of the system, to distinguish from a change of the first degree,
i.e.,a change within the system. Analyzing the significance and implications
of a declaration of war, this article does not rely on a case of an actual
recent declaration; rather, it challenges conventional thought and may
help in transforming the conflict by laying the foundation for rearranging
the system, so as to manage the conflict at a lower level of violence and
perhaps even end and resolve it.
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Introduction

“Inwar as inwar,” Maj. Gen. Giora Eiland wrote at the height of Operation
Protective Edge, “only when we communicate at the level used between
states and nations can we generate real deterrence or defeat the enemy
when the next confrontation breaks out.”* Stressing the importance of
declaring war, Eiland explained thatin all confrontations since 2006 Israel
has fought terrorist organizations (whether Hizbollah or Hamas) with
impressive skill and absolute military superiority, but with concurrent
concern for non-combatants, including the supply of food, electricity, fuel,
and medical care. Aslongas waris not declared, Israel is expected to fight
and attend to humanitarian needs simultaneously.

Thirteen years after 9/11, U.S. President Barack Obama has yet to shape
an effective strategy to fight Islamic terrorism. Indeed, some in the United
States — Democrats and Republicans alike — believe the time has come for
Obama to declare war on the Islamic State (ISIS).?

On July 7, 2014, Israel embarked on Operation Protective Edge in the
Gaza Strip. It began as a focused aerial battle that to a large degree was
forced on Israel. However, once it began, Israel chose to act in a way that
facilitated preservation of its initial strategic interest: that Hamas remain
the functional governing entity, accountable and responsible for the civilian
population.

Israel’s intention was to engage in a focused aerial campaign designed
to cause massive damage to Hamas’ military infrastructures in order to
restore and maintain deterrence. However, in practice, Israel got caught
up in the longest of the three recent preceding military engagements: the
Second Lebanon War and the two operations in the Gaza Strip.

This operation, like the earlier ones, did not begin with a formal
declaration of war. The operation expanded over time and lasted beyond
initial expectations. The general feeling of most Israeli citizens, as well
as that of military and security experts, was that this was a war,? and
that the government “forgot” to declare war whether because of internal
considerations or international ones. Although it ended with a ceasefire,
the next round is only a matter of time.

Hamas’” deployment of strategic capabilities in the form of naval
commando units, UAVs and especially the use —and threat of use - of attack
tunnels caused Israel to expand the operation by extensive deployment
of ground troops. The operation lasted 51 days (which included several
ceasefires violated by Hamas) and placed the IDF in a high-intensity military
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confrontation that involved intensive friction with civilians in a densely
populated, booby trapped urban setting, replete with terrorist tunnels.

The characteristics and intensity of the friction in the ground campaign,
the operational and strategic necessity to destroy the tunnels, and the
tremendous effort by Israeli forces to avoid Gazan civilian casualties
greatly slowed the forces’ progress and increased the level of risk to which
they were exposed. But as time went by, the ground forces employed high-
intensity firepower and, in many cases, required air and artillery support.
This led to increased casualties amongst civilians and massive destruction
of civilian infrastructures, inadvertently aiding Hamas’ sophisticated
media goals, and further eroding international legitimacy for a military
move against the threats of terrorism and attack tunnels.

Operation Protective Edge was in many ways a war rather than an
operation, but this is the third time that Israel, quite intentionally, has
avoided issuing a declaration of war. This may have been inadvertent in
the Second Lebanon War, which by any comparable parameter was fought
at much lower intensity. This time around, the firepower and the levels
of violence were much higher. In fact, the characteristics of Operation
Protective Edge call into question the whole strategic concept that was
formulated around the notion of low-intensity conflict. The operation also
reflected the gap between the strategic view that the political and senior
political echelons took about the nature of the operation on the one hand,
and the military view at the operational and tactical levels on the other.
It is safe to assume that this gap will have a significant role to play in the
future as well.

Nonetheless, this was an asymmetrical war par excellence in which
Hamas succeeded brilliantly in exploiting the advantages of urban guerrilla
warfare. Hamas did not hesitate to use the civilian population as human
shields and the urban sphere as a battlefield, thereby making it extremely
difficult for the IDF, operating as a state-sponsored army on behalf of a
Western democracy that subordinates itself to international laws of warfare.
Hamas aimed at widespread damage to civilians and prepared to exploit
the international media and sensitivity of the international community to
horrifying sights of death and destruction (often distorted or completely
fabricated and staged)* and used this to ostracize Israel, ramp up the
delegitimization campaign against it, and use international criticism to
limit Israel’s ability to operate against Hamas.
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This military campaign built on the advantages enjoyed by semi-state
terrorist and guerrilla organizations in the reality of asymmetrical conflicts
between states and semi-state entities. The nature of the arena and campaign
greatly reduced Israel’s scope of operations and strategic and operational
flexibility. In fact, Israel’s absolute military advantage was greatly eroded.
Israel was unable to attain a sufficiently significant military achievement
that might have been translated into a political objective and a new, long-
term political reality. In fact, it was only during the operation’s last week,
after Israel bombed prominent symbols of Hamas'’s rule, especially the
high-rise apartment buildings in downtown Gaza City, that Hamas changed
its conduct. To borrow from Defense Minister Ya’alon, the turnaround in
this operation —Hamas’ agreeing to a ceasefire on Israel’s terms —occurred
only after Israel “removed the gloves” in the last week and dared do what
it hadn’t done before.

Itis possible thatin a conflict with greater symmetry between the warring
sides, Israel may have had other methods of operation at its disposal by
power of issuing a declaration of war, backed by international law. In
addition, a reality of a declared war between two state entities shapes a
very different public opinion on both sides of the conflict as well as in the
international arena.

This article examines the theoretical significance of a declaration of war
and its effect on the possibility of reducing asymmetry in a given conflict.
The underlying assumption is that reducing asymmetry could allow Israel,
as a state entity, greater spheres of strategic and operational flexibility that
could increase the probability of maximizing military achievement, which
could then be translated into a more significant political achievement.

Key Assertion
Three military operations against Hamas since December 2008 have failed
to generate a change in the fundamental essence of the conflict. On the
contrary, Hamas has only increased its strength, Israel’s deterrence has
waned, Israel’s international reputation has been tarnished, and Hamas
continues to leverage and maximize the asymmetrical aspect and establish
the image of Israel’s weakness vis-a-vis the ability to shape reality to serve
its own strategic interests.

Relating to Gaza as a state-like entity and declaring war on it could allow
Israel to set new rules into motion and create an alternate perception.’ These
could allow a reduction of the asymmetry and perhaps a greater military
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achievement that may lead to greater damage to Hamas’ military might,
its political weakening, and its replacement by an alternative governing
entity.® Such changes are likely to lead to a reconstruction of the Gaza
Strip in a process of state building that would lay a possible foundation
for resolving the contflict or at least attenuating it (e.g., demilitarizing the
Gaza Strip for the sake of reconstruction at the hands of the Palestinian
Authority instead of Hamas, strengthening the moderate elements in
the region, resuming a political process, and creating a credible regional
security regime).”

An operation such as Protective Edge, without a prior declaration of
war, is liable to create dissonance and argument over the articulation of the
strategic goal or objective (see the definition of Israel’s strategic interest
as noted at the beginning of this article).® A declaration of war is likely to
help alter public awareness allowing for the definition of clear goals and
less dialecticism. This could help reshape the battlefield, as opposed to
changing the existing battlefield, while maintaining its formative rationale.
Strategically speaking, declaration of war could help lay a foundation for
perception more suitable to a change of the second degree, i.e., a change of
the system, to distinguish from a change of the first degree, i.e., a change
within the system.’

At firstglance, it seems that a declaration of war contradicts the guiding
rationale of conflict resolution strategies, but at times it is precisely the use
of the paradoxical principle of strategy, i.e., acting completely contrary to
linear intuition,’ that allows the resolution of a conflict by means of its

transformation.

The Theoretical Foundation

Given the limitations of the test case and without a formal declaration
of war, this analysis is essentially theoretical, but to our understanding
may serve as a conceptual expansion and challenge. The discussion will
be divided into two parts: the first relates to the legal and ritual aspects
of a declaration of war and to a new approach in the discipline of conflict
resolution, known as “conflict transformation.” We conclude this part by
relating to asymmetrical confrontations and focus on the Israeli-Hamas
conflict in the Gaza Strip. The second part of the discussion presents the
major problem we seek to confront. We then lay the conceptual foundation
and discuss the possible contribution a declaration of war can make to the
transformation of an asymmetrical conflict.
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Declaration of War: The Legal Aspect
In the past, a declaration of war' was considered a necessary legal act for
engaging in war. The consequence of a declaration was an elimination of all
diplomatic and commercial relations between two countries as well as the
abrogation of all treaties between them. In the modern world, international
legal implications of a declaration of war are less dramatic. In fact, since
World War II, formal declarations of war have become quite rare.”” In
addition, there have also been mixed situations, creating ambiguity and
confusion: war without fighting, fighting without war, military operations
turning into wars, military interventions in third-party countries, using
military force for limited duration and in limited location, and so on.
Indeed, “one of the signs of the modern world is that the use of force has
become commonplace whereas wars between nations have become rare.”"®
Asarule, international law places limits on nations’ rights to use military
force against others;" the United Nations Charter of 1945 prohibits the use
of force in Article 2, Section 4, which states that “all Members shall refrain
in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.”" The ban on
the use of force is also a custom law that obligates non-U.N. members. Two
exceptions to the ban on the use of force are a Security Council resolution
permitting the use of force and engaging in self- and/or collective defense.’
According to Article 1 in the laws of war established in the 1907 Hague

Convention,“

the Contracting Powers recognize that hostilities between
themselves must not commence without previous and explicit warning,
in the form either of a reasoned declaration of war or of an ultimatum
with conditional declaration of war. The warning must come first —
“previous warning” — rather than be retroactive. According to Article 2
of the convention, “the existence of a state of war must be notified to the
neutral Powers without delay.” The rationale for Article 1 would seem to
be a prohibition on surprising the enemy with a war it did not expect. This
rationale seems odd and not well-suited to the waging of any war as the
element of surprise is one of the most important tools for achieving an
advantage on the battlefield whereas a formal declaration of war is liable
to undermine that advantage.

At present, some researchers and jurists posit that nations concede
their right to resolve conflicts by means of a declaration of war because of
the charters of which they are members." Still, the question whether the
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emergence of terrorist organizations and non-state players has neutralized
that concession and restored the right to formally declare war, as was the case
in the past, has yet to be fully resolved.” We assert that the determinative
impact of a declaration of war as a ceremony is powerful and significantin
its effect on any group of people, whether defined as a state, organization,
non-state entity, or other.”

In Israeli law, Basic Law: The Government, Paragraph 40(a) indicates
that the state can only start a war by virtue of a government decision. A
government that decides to go to war must inform the Security and Foreign
Affairs Committee of the Knesset “as soon as possible” and the prime
minister must announce the decision to go to war to the Knesset plenum
“as soon as possible.”?

The above-mentioned Paragraph 40 ensures that the State of Israel
does not begin a war without a decision by the government, which in turn
is accountable to the Knesset. There may be several types of declarations
of war, such as conditional, unconditional, comprehensive, or partial, but
Israeli law does not distinguish among them. Moreover, Israeli law does
not define the basis or the criteria according to which the government can
declare war.?

We assert that the legal prism through which academics, military
personnel, legal scholars, jurists, and policy makers are used to viewing
declarations of war is too narrow and does not fully appreciate so complex
and varied a phenomenon. We would like to reframe that view to say thata
declaration of war contains great potential for a fundamental transformation
of an asymmetrical reality and conflict characteristics. We therefore suggest
an analysis of the phenomenon of declaration of war from a new point of
view: an anthropological one.

Declaration of War: The Anthropological/Ritual Aspect

When referring to a declaration of war, Austin® defines it as a “declarative
performative sentence.” Kenny* posits thata declaration of war is a political
actoccurring in public “in the framework of asserting power relations.”” The
very act of a declaration creates a new situation even before any concrete
act has taken place, and therefore the moment in time of the declaration
represents both a beginning and an end, and has the power to generate
a change to the current state of affairs. Austin® proposes a focus on the
language and relevant contexts in which the words are spoken, and notice
the power of those words.”

-
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Kenny?® explains that a political act, such as a declaration of war,
structures the legal dialogue about the act rather than the other way around.
Therefore, even though a declaration of war is anachronistic and may not
be legally accepted in the modern era, it retains its “potential” effect at the
political and transformative level.

In the past, war would be declared in a formal ritual representing a
cutoff in time, separating two conditions: before and after; peace versus
war. According to Van Gennep, a ritual, then, is a social phenomenon
with symbolic value carried out with the proper, familiar ritual rules that
are quite rigid and fixed and common to all of humanity, bearing a new
important message: that of a change in situation.?” Van Gennep stresses
that the ritual has long-term effects as it is a political tool for generating
change or transformation. According to Turner, rituals are held at turning
points in life and through these rituals relations between people and social
structures undergo a restructuring process.*

Handelman® emphasizes the importance of rituals as essential
phenomena in which concentration of symbols with special contexts
and meanings for a certain group of people occurs. Handelman stresses
the ritual as a tool whereby one can generate a cosmological change and
create a transformation in the world.?> He explains that the form of the
ritual shapes the ritual experience and creates the meaning imbued in it.

The ritual is noted for its repetition of contents and form. The ritual
initiator enacts a pre-determined script; he does not act spontaneously.
The behavior of the declaration is formal, symbolic, stylized and unique
to the specific ritual. It is thereby set off from daily conduct.® The ritual
has a constant order of its own and pre-determined, prepared documents
attendant to it; the ritual is designed to create a certain state of awareness
and emotion, a social obligation and/or commitment, and legitimacy for
this change, and is therefore carried out in public with the message and
its meaning clearly shared with the entire community and the world.*

Conflict Management and Resolution, Protracted Conflicts, and
Conflict Transformation

Conflict resolution became an academic discipline following the Second
World War.** The main theories in the field strive to find the generic
organizing principles of conflicts, the reasons behind conflicts and their
escalation, and the rationales and methods to manage and resolve them >
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Beyond the mainstream approaches in the field, the last decade has seen
the growing acceptance of a new approach to protracted conflicts. Due to the
tremendous difficulty in resolving this type of conflict and because of the high
human, economic and political toll, a new approach stressing the rationale
of Transforming conflicts was developed.” Conflict Transformation?® is
seen as an alternative paradigm to the traditional approach of conflict
management and resolution,* and for many researchers represents a
new development in the field* encompassing a more comprehensive
approach than others.* According to this approach, the characteristics of
the protracted conflict, especially its strategic and psychological blocks,
do not allow its resolution. Therefore, there is need for a transformation
of the conflict itself and the social and political system in which it is set.*?

Unlike the conceptual world of conflict resolution, where the emphasis
is placed onresolving conflicts in non-violent ways and escalation is viewed
as negative and destructive, the Conflict Transformation approach presents
adifferent vision: because the conflict is essentially based on interpersonal
relations, at times it is precisely escalation that can lead to its resolution
by means of a necessary structural change.* The desired transformation,
according to this approach, is one that generates a “turnaround in the
dynamics of conflicting interactions.”**

Reducing the asymmetrical aspect of the conflict allows for changes in
the rules of conduct and operation, which in turn make possible a spiral
and circular approach —a non-linear rather than a linear approach - which
is more relevant to dealing with the complexity of conflicts of this type. This
approach seeks to help not only in settling the conflict or managing it, but
to do something much deeper: “It points to the inherent dialectical process,
the ability to transform the dynamic of the conflict and the relationship
between the parties —indeed to transform the very creators of the conflict.”*

Véayrynen points to a series of necessary transformations in the
components of the conflict without which the conflict will be channeled
into more violence and war.* Among the ways in which a conflict is
transformed, the following are the most pertinent to our discussion:

Context transformation: given that the conflict is rooted in social, regional

and international contexts, a fact that contributes to its intractability,

a change in context is necessary before any change can be made in the

relationship between the parties.

Structural transformation: the conflict comprises actors, contradictory

objectives, and the parties’ relationships. To the extent that the conflict
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is fundamentally rooted in the structure of the relationship between
the parties, a structural transformation (in the social-political sense and
in the sense of the power structure of the parties involved) will help
resolve the conflict. In asymmetrical conflicts, for example, a change
in the asymmetrical reality between the powerful and the powerless
party would represent a structural transformation.

Protracted Conflicts

Azar coined the term “Protracted Social Conflict (PSC)”# in reference to the
Israeli-Arab conflict in the Middle East. Protracted conflicts, he claimed,
incorporate ethnic (as well as religious) elements in conflicts between
states, and are hostile and violent interactions spread over time during
which there are war-like flare-ups at varying frequencies and intensities.
In protracted and intractable conflicts, the entire population is involved,
leading to national solidarity and identification. Despite periods of calm,
itis impossible to point to an end, but one can use hindsight to isolate the
process that led to the protracted conflict’s end.*

Azarrefers to violent episodes as part of the normal process of conflict
and therefore developed a tool to examine volatility ranging from escalation
to cooperation, callingit the “Normal Relations Range (NRR).”*’ Below we
present a refinement of this tool as it relates to the conflict between Israel
and Hamas.

The Asymmetrical Conflict: Attrition and Exhaustion as the
Weapon of the Weak
In the past, most conflicts around the world were considered symmetrical in
the sense of the statehood status of the parties involved. Butin the last few
decades the world of warfare has undergone a significant transformation
and most violent conflicts conducted in recent years are characterized
as asymmetrical conflicts, mostly between states with organized armies
and sub-state entities in the form of terrorist or guerrilla organizations.>
In fact, more than 90 percent of today’s conflicts are considered low-
intensity conflicts® and are inherently asymmetrical. At present, conflicts are
increasingly taking place between states and quasi-state entities, or between
states and terrorist organizations (resembling protracted asymmetrical
wars) *?in which the asymmetry shapes the operating rationale of the actors.
The powerless side is the one that usually initiates the conflict; in some
cases, it adopts the strategy of attrition®® by means of terrorism and guerrilla
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warfare designed to influence a decision made by the more powerful
side, the state-entity, based on the understanding and knowledge that it
cannot succeed in forcing a physical change.* This is true to organizations
that operate with the help of locals who provide them with support and
legitimacy, as well as refuge, and are willing to serve as human shields,
all of which are designed to take advantage of the state’s inability to act
freely since it is committed to international law and moral norms. In such
conflicts, there is no proven win-win outcome.® The new battlefield is
densely populated by civilians and the new enemy is not an army. Non-
state players make a point of blurring two prominent aspects of traditional
warfare: the battlefield and the uniform.

The Israel-Hamas Conflict in the Gaza Strip

The State of Israel has along history of fighting Hamas, but for the purpose
of this article we focus on the period starting in January 2006 when Hamas
was elected to the PA, and in particular since June 2007 when Hamas
completed its forcible takeover of the Gaza Strip and became the exclusive
sovereign (with the exception of the presence of the Islamic Jihad and other
small terrorist organizations that challenge Hamas from time to time).>

Since then, Hamas, as a political and military movement, stands out
due to its violent actions whose frequency, intensity, and duration are
rising, as manifested in Operation Cast Lead (2008-2009), Operation Pillar
of Defense (2012) and Operation Protective Edge (2014). If we examine
Hamas’ manifestations of violence through Azar’s Normal Relations Range””
model, we quickly discover a sharp, clear upward trend, to be discussed
in the second part of this article.

Hamas’ government in the Gaza Strip is solidly entrenched despite the
attempts of different jihadist organizations to challenge it. Nevertheless,
and although this government is supported by external parties such as Iran,
Qatar and Turkey, the Gaza Strip, while operating like a state-like entity,
has not developed into a functioning state entity. In fact, it is a failing state-
like entity of which its very existence as such exacerbates the asymmetry
of its conflict with Israel

The Gaza Strip as a Failing State-like Entity

The Gaza Strip is a semi-state entity; the characteristics of its existence
are consistent with the four principles defining a state in the Montevideo
Convention on the Rights and Duties of States.” On the other hand, it is

-
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also a failing (semi-) state entity because it fulfills all the basic conditions
defining failing states: a government that fails to provide for the needs of
the local population, lack of legitimacy (its existence within Gaza strip
itself is mostly coerced and the result of terrorist tactics), severe poverty,
the lack of monopoly on the use of force (the very existence of terrorist
organizations challenging the Hamas government to the pointitis dragged
into a military act such as Operation Protective Edge), and the government’s
violent, unchecked struggle for survival while violating every taboo on
harming civilians.* It seems that this description applies to Hamas and
the Gaza Strip in the wake of Operation Protective Edge.

Thericher the rulers of failing states grow, the poorer and more exploited
their citizens become. Personal human security is nonexistent in failing
states, leaving citizens to fend for themselves. Because the state is incapable
of providing for the basic needs of its citizens, organizations motivated by
economic, social, political, ethnic, religious and/ or nationalistic interests
enter the vacuum to exploit the weakness of the state and the people. They
assume some of the responsibilities of the state, thereby advancing their
own agendas and entrenching themselves in society.® This was the case in
the Gaza Strip before Hamas’ rise to power, facilitating seizure of power
in the first place.

Failing states are not expected to vanish from the international arena
in the near future, and clashes between established, functioning states
and failing ones are inevitable.® These are, in fact, an updated version of
asymmetrical conflicts, and therefore the test case before us is significant
tolocal and international contexts alike.

One of the reasons for the inevitable clashes is the security threat
created by failing states, because terrorist organizations, good at creating
violence and terrorism against established, functioning states — even if
they have no shared borders with the failing states and all the more so if
they do—operate in and from them. Globalization, technology, widespread
support in the form of financing from foreign sources, and accessibility to
weapons of state, including WMDs, allow these terrorist organizations to
operate cross-border terrorism, wreaking chaos at relatively low cost and
with relative ease. Consequently, weak nations like Afghanistan can pose
great danger to the national interests of strong nations.*

The Gaza Strip, as a failing semi-state entity, exports instability and
insecurity to the region (Israel, Egypt and the PA) and forces the state
players (Israel and Egypt) to use military violence to suppress terrorism
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and threats. Nevertheless, the asymmetry is exploited by Hamas, which
operates like an armed non-state player, especially in the Gaza Strip, in
dictating the rules of the games, leading to a situation that reinforces the
paradox of “the power of powerlessness” versus “the powerlessness of
power.”

Defining the Problem
Since Hamas seized control of the Gaza Strip and established its rule, the
Gaza Strip has become a semi-state entity. Hamas institutionalized its military
power, significantly improved military capabilities and infrastructures,
developed the ability to manufacture rockets domestically and to build an
underground network of attack tunnels, complete with command and control
centers, weapons, and storage facilities. The features characterizing the
Hamas state-like entity in the Gaza Strip are those of a failing state where
the major effort exerted by the government is focused onits own survival.®®
These efforts are manifested in ongoing oppression of the population;
especially those opposed to the regime, and in the constant preparations
to confront the regime’s external threat, in this case, the State of Israel.
The question at the heart of this article relates to Israel’s ability to advance
an arrangement of the sphere in a way that would serve its own strategic
interests at a time when an asymmetrical reality is forced on it by a failing
semi-state entity, dictating rules that do not allow Israel the opportunity
to maximize its strength and advantages over Hamas.

The Basis of our Claim
The Israel-Hamas conflict is an intractable and protracted socio-religious
conflict. These stem from the violent clashes between the sides; the intensity
and frequency of the violence result in continual mutual attrition, with
no end in sight. The intractability of the conflict also serves to perpetuate
the psychological infrastructure® of the sides to the conflict and creates
discrepancies that will not allow the conditions for a resolution.

1. Thelsrael-Hamas conflict intersects with other conflicts as it interlocks
with other arenas and players,® a consequence of the Israeli-Palestinian
conflictas itis affected by other conflicts and also affects them in turn.

2. The conflict comprises several simultaneous levels: it has complementary
and sometime overlapping aspects, especially the military, political,
ideological, cultural, religious, international and economic, but the
most important one is the military, i.e., the violence aspect, which is

-
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the main cause for the protracted nature of the conflict without there

being an end in sight.

3. TheIsrael-Hamas conflict has a Normal Relations Range. Throughout
the conflict there are upper and lower thresholds of violence. As soon as
the upper threshold is reached, actors in the regional and international
system attempt to contain the conflict and restore it to its normal range.
Alternately, as soon as the conflict reaches the lower threshold, both
domestic and external spoiler forces go into action to raise the level of
violence and restore it to the normal range.

4. The level and scope of the violence are constantly on the rise. The
Israel-Hamas conflict may be defined as a low-intensity asymmetrical
conflict, but the intensity of the violence is on a constant upswing over
time because of the military nature of the conflict.

An analysis of the conflict’s features in recent years indicates that
the Normal Relations Range is moving upwards as a block in terms of
its values of violence and retaining the volatility in the level of violence
within the developing relations range (see Figure 1). The rise in the level
of violence develops with time, while the sides to the conflict gradually
adapt to the new level of violence. It would seem that this structure will
continue its escalation unless something is done. Therefore, we suggest a
proactive move to stop the range from moving further upwards; a surprising
transformative act could be just that proactive move. A declaration of war,
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Figure 1. The Normal Relations Range in the Israel-Hamas Conflict
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which has many advantages as well as certain drawbacks, could emerge

as just that transformative act.

5. Resolving or managing the conflict at lower levels of violence requires
a transformation of the conflict. In order to generate a structural
transformation, itis necessary to change the power structure in the Gaza
Strip, which means weakening Hamas and denying its relevance as a
political player so as to allow the entrance of a different player (such
as the Palestinian Authority) to take its place as the governing entity
in order to rebuild the Gaza Strip and create a possible foundation for
settling or mitigating the conflict. It is possible to weaken Hamas by
causing significant damage to its military capabilities and infrastructures.
Because Hamas’ political power as the governing entity in the Gaza
Strip is a direct consequence of its military might, damaging Hamas
militarily would lead to damage to its political power.

6. Atransformation of the conflict by means of a declaration of war could
turn out to be a “fundamental surprise.”*® As such, it may disrupt
Hamas’ awareness ata very basic level (similar to a second tier change,
a change of the system itself). A disruptive move of this kind could
lead to an inversion in the dynamics between the sides and thus to a
transformation of the conflict and a change in the developing trends
of the conflict’s normal relations range.

The Possible Contribution of a Declaration of War to a
Transformation of the Conflict
A formal declaration of war places a shared responsibility on the authorities,
leaving no room for vagueness. Furthermore, a declaration of war informs
the entire nation that the lives of its citizens are about to change, and that
they may pay dearly. Another important advantage stems from the fact that
a declaration of war provides the executive with the political and moral
authority —as well as the legitimacy — to conduct a war in the population’s
name and steer the military forces according to its considerations. Finally,
a declaration of war leads to a binding paradoxical proceeding, which is
likely to prevent unnecessary wars from breaking out.”” The very act of
declaring war may lead the other side to change its policy, and under these
conditions a declaration of war becomes a type of deterrence.

By declaring war, the state shows that it is willing to do everything
within its power, allocating all the required resources and changing its
priorities accordingly.®® Consequently, it can strengthen the potential for

-
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deterrence while at the same time express a change in stances and belief,

which may be seen as a direct consequence of a process of learning or,

by extension, a manifestation of a leadership’s readiness.®” An example
may be found in President G.W. Bush’s declaration of war on terrorism in

2001. His declaration outlined the U.S. threshold and red lines, detailing

the means the nation would use in defense of these interests. In addition

to credibility, a declaration of war helps enlist the entire nation to support
the declaration and can therefore be viewed as a collective act; hence its
impact and advantage. It allows for the following:

1. Abrogation of the dissonance of fighting the enemy while assisting it. In the
three operations Israel waged against Hamas in the Gaza Strip (2008-
2009, 2012, and 2014), Israel continued to transfer—in practice via Hamas
itself —raw materials, fuel, electricity and water, as well as humanitarian
relief, which served to improve Hamas’ endurance againstIsrael, reduce
Gaza’s domestic opposition to Hamas, and prolong the fighting.

2. Ashift of arena from population centers to a defined front. At present, the
biggest challenge the IDF must face — unlike the challenges faced by
other Western armies - is fighting an armed entity that intentionally,
cruelly and cynically sacrifices its civilians in order to present Israel
as the demon, killing innocent bystanders.”” A declaration of war, by
its very definition, places the responsibility for the choice of fighting
arena on the enemy.

3. A prolonged hiatus and an exhaustion of the conflict. The time factor is
critical, and exhaustion exposes Israel’s relative disadvantage as a
developed Western nation compared to its enemy. Long and violent
confrontations result in the depletion of Israel’s forces, civilian and
political exhaustion, and erosion of the citizens’ trust in the state. The
trust and cohesion in the government-military-civilian triangle” are its
Achilles” heel: prolonging the conflict damages the Israeli economy and
its citizens’” morale. This stands in contrast to a non-democratic state
or entity in which the regime’s operations are independent of the trust
of its (non-voting) citizens, free of accountability.

4. A declaration of war would lead to fighting under conditions in which the
IDF excels. Most IDF units were formed and trained for high-intensity
warfare and ground maneuvers, though in fact since 1982 they have
been fighting guerilla forces.” Therefore, paradoxically, the transition
to high-intensity fighting and ground maneuvers — consequences of
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a declaration of war —would reduce the asymmetry and allow for the
realization of the power of the state-sponsored army.”

. Legitimacy for the policy of war in general and the use of force in particular.
The bans on using force or limiting the proportionality of response in
international law mostly apply to situations of confrontation rather than
war. Subject to certain limitations, a nation at war has the legitimacy
to defend itself at almost any cost. The military maneuvering room
is greater under a declaration of war, because then the use of force
is expected, permissible, and even imperative. When a non-state
enemy is incapable of winning a war, yet it has won the asymmetrical
confrontation for years, the declaration of war turns a disadvantage into
anadvantage.™ Furthermore, a declaration of war would allow the State
of Israel to exert pressure on the other side by withholding the supply
of fuel, electricity, water, food, and medical care while fighting as the
enemy tries to harm Israel’s population and infrastructures. (It should
be said that the supplies Israel transfers to the Gaza Strip are already
reduced to the bare minimum required on humanitarian grounds.
Furthermore, the High Court of Justice has determined that Israel must
consider circumstances that pose a risk to human life as affecting the
amount of supplies crossing the border.” At the same time, the effect
of declaring war is different: a declaration of war allows the exertion
of real, effective pressure on the enemy’s population.)

. Focusing and refining the political-to-military-echelon discourse. A declaration
of war would require the refinement of the strategic discourse of the
political objective between the echelons™ that would define the military
task and the ways to complete it; the relationship between ends and
means.”” Moreover, if we accept Harkabi’s assertion on the use of
diplomacy and strategy as two complementary methods of action,” then
the Israeli government must, vis-a-vis Hamas, create a “complementary
79

opposition””” and “balance an aggressive military strategy or severe

military blow to Hamas with a political, diplomatic strategy.”®

Determining the rules of the game. So far, Israel has allowed Hamas to
define the rules of the game, and Hamas has established the nature
of the fighting: terrorism and attrition. By means of declaring war, the
chances that Israel would seize control of the rules and maximize its
advantages would grow. “The side that forces the type of war that favors
its strengths can operate effectively to realize its objection, whereas the

other side will be less relevant from the outset.”®

-
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8. Subordinating the struggle between the parties to the laws of war. Hamas is
aware that Israel and other Western armies are subject to international
law and therefore does all it can to exploit what it perceives as its enemy’s
biggest weakness. Hamas’ basic assumption is that Western armies
will generally act on the basis of the laws of war, and the organization
therefore intentionally engages a policy that falls outside the laws of
war. This is, in fact, the foundation for its operational doctrine.®> A
declaration of war subjects the entire conflict to the laws of war where
the state enjoys a potential advantage.

While this article has dealt with the advantages of a declaration of
war, it has not discussed the inherent disadvantages, including economic
ramifications of compensation, for instance.®

Conclusion
This article examined whether a declaration of war can be used as a tool
for the structural and conceptual transformation of the intractable and
protracted conflict between Israel and Hamas. The rounds of violence since
2008 have failed to generate convenient, desirable strategic positioningas
these flare-ups can clearly be shown to be spiral fluctuations within the
Normal Relations Range of the conflict while they have, at the same time,
established an ever-rising trend in the intensity of violence within the range.
In fact, Israel is trapped in the reality of an asymmetrical conflict with
increasing intensities of violence in which Hamas manages to entrench the
power paradox, where Israel’s strength becomes its weakness and Hamas’s
weakness becomes its strength. Changing the reality in which Israel finds
itself requires a proactive move that would pose a fundamental surprise to
Hamas, one with the power to transform the conflict and change the system.

In our attempt to examine the possible contribution of a declaration of
war to the transformation of the conflict’s asymmetrical structure in a way
that would allow Israel to maximize its advantages over Hamas, we chose to
expand the legal definition and relate to the declaration of war as a ritual or
ceremony having the capacity to change public awareness and reformulate
the rules of the game. The integration of four disciplines — international
law, conflict resolution, anthropology and strategic studies — allows the
reframing of the asymmetrical conflict, providing a different view of the
options the state has for confronting a non-state entity.

Notwithstanding disadvantages and problems inherent in a declaration
of war, we have indicated the possibility of reversing reality and adopting a
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proactive approach through declaring war in a way that would deny certain
advantages from the non-state player in the asymmetrical conflict. We
believe that the alternate rationale — based as it is on the assumption that
reducing the asymmetrical aspect will help decide the conflict by reducing
Hamas'’s political power and relevance as a governing agent — will help
change the structure of the conflict, to use conflict resolution terms, and
prepare the ground for another player, such as the PA, to take Hamas’ place.

The analysis of the implications in this essay is essentially theoretical,
absent an existing test case of an actual declaration of war. Nevertheless,
we think the analysis can challenge conventional thought and expand the
toolkit at our disposal and create a transformation of the conflict, lay the
foundation for rearranging the system, and manage the conflictata lower

level of violence and even end or resolve it altogether.
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