Legislative Initiatives to Change the
Judicial System are Unnecessary

Bell Yosef

Numerous initiatives aimed at weakening the judicial system in Israel
have become increasingly prominent on the public agenda. These include
concrete initiatives to deny/circumvent the authority of the Supreme Court
to disqualify Knesset legislation. This article argues that such initiatives
are unnecessary, given the constitutional dialogue between the Supreme
Court and the Knesset already in place. In the decisive majority of cases,
the Court permits a political response to its rulings, and for this reason
occasionally even avoids interfering in matters. For its part, the Knesset has
the effective ability to confront a Supreme Court ruling and respond to it,
which itindeed has done in practice. Based on an empirical and extensive
study, the article illustrates how this dialogue is conducted, and shows that
the existing constitutional process involves all the governing authorities.
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In May 2019, and within the framework of coalition negotiations to form the
35" government, the media reported on initiatives aimed at significantly
weakening the Supreme Court and its authority, while turning it into a body
with a political orientation. A similar move, targeting legal advisors in the
government, was supposed to have followed." Despite the vagueness as to
exactly what was included in these initiatives, the fact they were publicized
and “on the table” greatly influences the public, political, constitutional,
and legal discourse underway in Israel today.

These initiatives did not arise in a vacuum. For along time a heated debate
has been waged in Israel (as in many other countries) concerning the role
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of the Courtin a democratic society and, more broadly, the question of the
correct way of perceiving the principle of democracy. Is the emphasis on
majority rule? Oris it on a set of values such as the rule of law, separation of
powers, and protection of minorities, all of which require judicial review?

On the one hand, some argue that the conduct of the Supreme Court, its
readiness to intervene in fundamental issues, and the extended nature of its
intervention constitute a danger to democracy and necessitate a fundamental
change of the rules. In this context it is argued that the Court, through its
increased intervention, affects the power of the political authorities to
govern and implement what they view as desired policy.? On the other
hand, there are those who argue that supervising the government, and
in this regard its administrative and legislative action, is an essential
component of a proper and functioning democratic administration.’ This
approach views the Court as the guardian of democracy inits broad sense
(especially in Israel, where there are no other structural limits on the power
of the Knesset and the government).*

As these initiatives are likely to alter the nature of the state’s democratic
regime they also have implications for national security, which includes
not only defending the physical existence of the state, but also preserving
its identity as a Jewish and democratic state. One finds this expressed, for

example, in the document entitled “IDF Strategy,”

In contrast to the common
assumption, there is already
an ongoing dialogue
underway between

the Supreme Court and
the Knesset and the
government. Therefore,
judicial intervention

and the capacity to
govern politically are not
necessarily in opposition.

in which the country’s defined national objectives
include “preserving the values of the State of Israel
and its character as a Jewish and democratic state and
the home of the Jewish people.”> A substantial change
in the scope of the Supreme Court’s review of security-
related matters also has practical implications for
aspects concerning legitimization of security activity,
both internally and externally, as reflected in an
address by the President of the Supreme Court,
Esther Hayut.®

The purpose of this article is not to espouse a
particular position in the debate between those who
seek to limit judicial review and those who seek to
preserve or even expand it; nor does it argue for

the appropriate scope of such judicial review. The goal is to address the
factual background of this debate and show thatin contrast to the common
assumption, there is already an ongoing dialogue underway between the
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Supreme Court and the Knesset and the government. Therefore, judicial
intervention and the capacity to govern politically are not necessarily
in opposition. The insights contained in this article are based on an
empirical and extensive study of Supreme Court rulings that include
all published Supreme Court rulings in which arguments were raised
against the conformity of Knesset legislation to Israel’s Basic Laws from
1992 through 2018. The essence of the argument is that the Supreme Court
and the political authorities are engaged in an inter-institutional dialogue.
This dialogue allows each branch to respond and express its position in
a manner that does not deny any future response of other branches. The
present discussion is meant to serve as an additional conceptual tool
to discuss in a straightforward manner the fundamental questions that
have arisen recently, without reducing the discussion to the superficial or
rendering it populistic.

Background

Before discussing judicial review of legislation, how it is designed, and
how itallows a political response, a brief but essential background survey
is in order. Over the years the Knesset has passed thirteen Basic Laws.
Most of them are institutional in the sense that they regulate the activity of
government institutions (for example Basic Law: The Knesset; Basic Law:
The Judiciary; Basic Law: The President of the State; and so on). In 1992, for
the first time, the Knesset passed Basic Laws dealing with the protection of
human rights, namely: Basic Law: Human Dignity and Liberty, and Basic
Law: Freedom of Occupation. In addition to constitutional protection
of human rights, these two Basic Laws include a limitations clause. The
clause provides that the Knesset is forbidden to use these Basic Laws to
jeopardize rights unless a number of conditions are met: the limitation
is legally permissible, it conforms to the values of the State of Israel, it is
done for an appropriate purpose, and it is proportional.”

In 1995, three years later, in the United Mizrahi Bank case, the Supreme
Court determined that since the Knesset had limited its own legislative
ability, the Court has the authority to examine whether the Knesset has met
the conditions it placed on itself.? In other words, the Courtis authorized to
examine whether legislation meets Basic Law conditions and to determine
that a statute is null and void if it does not meet these conditions. This is
constitutional judicial review.’
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Since 1992, constitutional judicial review has taken place fairly frequently;
there are approximately two hundred published rulings that include
arguments against the constitutionality of legislation. However, this should
not give the impression that legislation is repealed frequently. First, thisis an
extremely negligible percentage of the total cases handled by the Supreme
Court. According to the Supreme Court website, some 10,000 cases are
opened each year for the Court’s consideration."’ Furthermore, given that
only 10 percent of cases reach an actual verdict, we are talking about some
two hundred constitutional verdicts as opposed to many thousands that
do not deal with the constitutionality of legislation. Second, even in this
limited framework, the Court is extremely cautious when asked to repeal
legislation. To date, only 16 statutes have been repealed on the grounds of
infringing on a right protected by Basic Law: Human Dignity and Liberty,
or Basic Law: Freedom of Occupation, not having met the conditions of
the limitations clause.™

Moreover, in many cases of repealed legislation, a dialogue takes
place between the Supreme Court and the Knesset (and in this regard,
the government as well, in its capacity to influence the legislative process),
with the limitations clause serving as the key constitutional “instrument”
to facilitate this dialogue. Such a dialogue is possible for both the Courtand
the Knesset. This constitutional dialogue between the Supreme Courtand
the Knesset provides a solution in the face of arguments behind many of
the initiatives to reduce the Court’s authority. Indeed, even in the existing
situation, each institution has the opportunity to respond to the other
(whether through statute or through ruling), without resorting to the
override clause.

In order to complete the picture, itis important to point out that Israeli
law includes an explicit override clause as part of Basic Law: Freedom of
Occupation. This provision is found in section 8(a) of the Basic Law and
allows the Knesset to reenact (through a 61-vote majority) a statute that
has been disqualified by the Court. Nevertheless, since the grounds for
disqualifying most of the laws in Israeli constitutional law lie in Basic Law:
Human Dignity and Liberty (which sets in law core rights such as respect,
liberty, freedom from bodily harm, property rights, and more) the existing
override clause lacks any significant implication.
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Mechanisms of Constitutional Dialogue
The Supreme Court has four types of mechanisms atits disposal that allow
it to engage in a “constitutional dialogue” with the legislative branch.”
One mechanism is judicial rhetoric, which allows the Court to relay
messages and express its opinion, thus toning down the inter-institutional
tension without requiring a bottom line. In the majority of cases in which
the Court examines the compatibility of legislation with the requirements
of Basic Laws pertaining to human rights, the Court stresses that it does
so under considerable restraint; and that it examines whether the statute
meets requirements of Basic Laws rather than determining whether the
alaw is “good” or “bad,” or the desirability of the policy at its basis. In
addition, in many cases the Court also emphasizes the dialogue underway
in the proceedings between the Supreme Court and the Knesset. Thus, for
example, Salim Joubran, then deputy to the Supreme Court Chief Justice,
wrote the following on the right of a male couple to a surrogate after having
decided to leave the decision in the hands of the Knesset:

In our decision we suspend deciding on the weighty issues I have
referred to above. We do this out of respect for the legislative
branch and the relationship between the judicial and legislative
branches. This relationship is a complex one founded on a dia-
logue between the Court and the Knesset. This dialogue revolves
around the basic principles and laws of the State of Israel, and
through it, both branches seek to advance the goals of the State
and optimally deal with the challenges facing it — this while
preserving the fundamental rights bestowed on each person by
virtue of the Basic Laws. Upon the conclusion of this dialogue we
should expect to obtain a judicial result that is compatible with
the fundamental principles of the State and protects the liber-
ties of the individual. Now it is the turn of the legislative branch
to have its say. We are confident it will fulfill its constitutional
obligations and act to fulfill constitutional rights."

The Court sometimes even stresses the Knesset’s ability to respond with
re-enactment of a statute. Thus, for example, in the ruling concerning
the disengagement from Gaza, the Court disqualified a portion of the
compensation arrangements because they encroached on the property
rights of those evicted such that the arrangements did not satisfy the
provisions Basic Law: Human Dignity and Liberty. The Court added (in a
united decision by the ten justices of the majority):

-
-
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Needless to say that our annulment of the provisions we exam-
ined is not the final word. It is part of the continuing dialogue
between the judicial and legislative branches. Thus the Knesset
is of course authorized to examine the result obtained due to
the annulment of several provisions of the Disengagement Plan
Implementation Law. It is entitled to alter different arrangements
atits discretion in order to fulfill the legislative objectives it sees
as desirable and as observing the requirements that the Knesset
itself determined in the Basic Laws concerning human rights.™

A second mechanism that facilitates dialogue between the branches is
response-based doctrines: various proceedings at the disposal of the Court
thatallow it to avoid a constitutional decision and keep it in political hands.
One doctrine for example is “judicial guiding”: Supreme Court rulings tend
to be tortuous and replete with judicial statements, some of which have
nothing to do with the sides in terms of litigation before the Court and
therefore are not binding on them. However, such statements are meant
to convey multiple messages, including to the political authorities. Thus
the Court is able to express its opinion to political authorities such that it
does not compel them; for their part, the political authorities are able to
weigh matters judiciously. There are studies that show that in Israel the
Court makes frequent use of this tool.”

Anadditional doctrine is the “nullification warning”: The Courtinforms
the state thatitis acting illegally in a specific case and cannot continue in
this manner, but abstains from striking down the statute in the case. The
nullification warning sends a pointed message to the political authorities
yet allows the Court to abstain from issuing a binding directive.'

Another way is through assigning decisive weight to legislative initiatives.
Occasionally, during proceedings over petitions to the High Court of Justice,
it becomes apparent that a legislative initiative exists that can provide a
solution to the matter under deliberation. The Court, in response, suspends,
dismisses, or removes the petition. The reasoning for this choice is based
systematically on the Court’s respect for the Knesset and the government,
and on the judicial desire to leave the decision in the hands of policymakers.
A study that examined this doctrine in Israel reveals that the Court relies
on it in the vast majority of cases and avoids ruling on petitions that can
be linked to relevant legislative initiatives."”

A further way of abstaining from ordering the annulment of legislation
is through constitutional interpretation. For many years the Courthas acted
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according to the rule thatif it is possible to interpret a provision of law such
thatitremains valid and fulfills its goal, then thatis what must be done and
the Court should avoid repealing the statute. This method has two significant
advantages from the viewpoint of the constitutional dialogue: the first is
thatjudicial interpretation can be changed by the Knesset through regular
legislation; the second is that an interpretation does not carry with it the
political or public price incurred by striking down legislation.

A third mechanism that facilitates dialogue is the constitutional remedies.
As arule, when the Court finds that alaw has been violated, it extends relief
—aremedy —to the petitioner if the claim is found to be justified. This is true
inall realms of law. However, in the constitutional domain it has a particular
complexity. From a practical aspect, disqualifying a statute has extremely
broad repercussions that extend far beyond the sides involved in the case.
A second complexity is at the public and inter-institutional level: when
the Court orders the annulment of legislation it is in fact issuing a forced
order to the Knesset such that it generates considerable tension between
the branches. Itis for these two key reasons that the Supreme Court tends
to extend softened constitutional remedies. Such remedies are those that
maintain the Court’s declaration in principle of the law’s annulment but
reduce the declaration’s impact and the inter-institutional tensions thatit
generates. Thus the decision is transferred to political hands.

There are two central remedies used by the Court. The firstis known as
“severance,” or the “blue pencil” doctrine. The Court “circles in blue pencil”
the part of the statute that is unconstitutional (a clause or several clauses,
a section, and so on) and disqualifies it alone, so long as the remainder
of the statute may continue to fulfill its goals. Thus the impact on the
activity of the Knesset is reduced as much as possible. A second remedy
is suspension of invalidity. The Court in its verdict

-
w
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rules a statute invalid, but at the same time orders The claim that the Supreme

that the declaration of invalidity shall come into Court has appropriated

force after a specific period (for the most part three
or six months later).” This time period is meant to
allow the Knesset to amend the statute such that it
meets the Basic Laws’ requirements. If the Knesset
amends the statute within this time period then the judicial declaration
loses all meaning and shall have no practical significance. (In practice, the
time period may be extended, which indeed has happened many times.)

control over policymaking
does not reflect the reality.
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The final mechanism deals with how the Court determines that a statute
does not satisfy the requirements of a Basic Law. As mentioned, there are
four cumulative requirements to be met in order to justify legislation that
harms a right contained in one of the human rights Basic Laws. In practice,
the first two requirements — that the infringement is legally permissible and
that the statute conforms to the values of the State of Israel (those customarily
interpreted as the values for a Jewish and democratic state) — raise no
difficulties. The third and fourth requirements are that the infringement
be done for an appropriate purpose and is proportional. In point of fact,
the Court has never disqualified the purpose of legislation. Rather, all instances
of disqualifyinglegislation on the basis of a Basic Law concerning human
rights were done so in light of the proportionality of the means by which
the statute would fulfill its purpose.

This is a significantly weighty matter. Disqualifying a statute’s purpose
is an extremely scathing action and in fact blocks the Knesset from carrying
out the policy it wishes to implement. The Court recognizes this and for
this reason avoids disqualifying the purpose of legislation, even when the
purpose poses substantial difficulties.” Thus the Court knowingly and
wisely acts to allow the Knesset to respond and carry out its desired policy
so long as it meets the requirements of Basic Laws.

Opposite the Courtis the Knesset, which expresses its opinion through
legislation. If the Court’s dialogue in the context of constitutional judicial
review is akin to an “invitation,” then clearly in the vast majority of cases,
the Knesset accepts the invitation. As mentioned, in sixteen cases the
Court struck down legislation because it contradicted provisions of the
human rights’ Basic Laws. In eleven cases the Knesset responded and
amended the statute. It was the limitations clause and the Court’s judicial
avoidance of disqualifying the purpose of the legislation that allowed this. The
Knesset altered the means such that they would satisfy the proportionality
requirement and thus made the legislation compatible with provisions of
Basic Laws. In five other cases the Knesset did not respond. In two of the
five, various legislative initiatives are under development (concerning
legal provisions of the Law for Prevention of Damage to the State of Israel
through Boycott — 2011, and the draft laws) that, as far as one can see, will
lead to a response by the Knesset.

From here, it appears that the claim that the Supreme Court has
appropriated control over policymaking does not reflect the reality. The
Court has and continues to conduct itself in a manner that preserves
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(and occasionally actually advances) the ability of the political authorities
to respond. For their part, the political authorities accept this judicial
“invitation” and uphold the dialogue. The Knesset sees itself as having
the ability to think independently and respond independently through
legislation, and indeed does this. The fact that until now the Knesset’s
responses have been case related and focused on the statute itself rather
than aimed at reducing constitutional judicial review has been highly
constructive conduct and has made it possible to preserve and advance
this constitutional dialogue.

Conclusion

Similar to the discussion concerning the scope of judicial review, the
discussion of the constitutional dialogue and its implications has different
facets that cut both ways and have many critics. Nevertheless, this article
does not seek to address whether the constitutional dialogue underway is
desirable or not; rather, the intention is to offer a glimpse into this dialogue
thatis often hidden from the public eye.

An additional remark concerns changes in the manner of the Court’s
conduct. Over the past two years, despite claims of heavy judicial
intervention, thereis in fact a change in the direction of increased restraint.
What is troubling with this situation is that this increased restraint does
not stem from any reasoned decision or serious discussion, but rather from
what appears to be a series of threats — subtle or less so — on the Court.
The Supreme Court should not act out of fear for its independence. The
process of contemplating the Court’s place in society and politics and the
appropriate scope of its intervention is most welcome. However, influencing
the Court based on threats to narrow its latitude and weaken its authorities
is not the correct path for altering the existing constitutional balance —if
there is a desire to do so.

In an overwhelming majority of cases, the legislative branch has at its
disposal the possibility to alter a Court ruling. The Knesset legislates and
the Court scrutinizes. Occasionally, the ballis returned to the constitutional
playing field without a binding decision, and sometimes with a binding
decision. One way or another, the ball remains in legislative hands. Upon
the end of the legislative process it is possible the ball will return to the
hands of the Court. And so on and so forth. For this reason it would not
be correct to employ the term “the last word.” The constitutional dialogue
between the judicial branch and political authorities is a continuing and

-
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involved process in which all governing authorities participate in fashioning
the constitutional law of the State of Israel. It is for this reason that many
of the initiatives proposed today for limiting the authority of the legal
system are superfluous.

In conclusion, today a constitutional dialogue is underway between
the Supreme Court and the Knesset. The political arguments, that the
Court has “hijacked democracy” and become the central decision makerin
Israel, are far from reflecting reality. Unquestionably, the Court expresses
its clear willingness to intervene in social, economic, and political issues.
Nor is there any doubt that the political authorities are extremely active
in all matters concerning the constitutional and public agenda. That said,
there is already a solid basis for inter-institutional relations in terms of
constitutional judicial review. The Supreme Court in its conduct exerts
efforts to preserve political governance. For its part, the Knesset has thus
far avoided carrying out initiatives that undermine the Supreme Court.
Between these two institutions there is, and will continue to be, a great deal
of tension; this, after all, is the nature of a constitutional system. Solongas
there is a need to discuss “recalculating the route,” it would be advisable
not to ignore the broad basis that already exists today. Itis always possible
to rectify and improve institutions and the manner in which they conduct
themselves, but this must be done while acknowledging the complexity
of their relations and ascribing due importance to the existing situation
before erasingit.
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