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· Itamar Rabinovich, Robbie Sabel, and Oded Eran mark the 100th anniversary of the Skyes-Picot agreement by discussing the agreement’s lasting implications for the region. Itamar Rabinovich outlines the agreement’s history, which created arbitrary national borders based on French and British “spheres of influence,” to contextualize the region’s modern ethnic conflicts. Robbie Sabel explains the international legal framework that continues to legitimize the Agreement’s practical effects. And Oded Eran tackles the future for the Skyes-Picot deal in light of Syria’s civil war, sectarian violence in Lebanon, and the specter of Iraq’s dissolution, advocating a renewed effort by foreign powers to influence future borders and advising that the Israeli and Palestinian leadership start planning for this “regional new order” sooner rather than later (May 16, INSS Insight).

· Shlomo Brom and Emily Landau suggest revisiting the idea of maritime confidence-building security measures in the eastern Mediterranean Sea to reduce frictions between Israel and some of its neighbors. They argue that such a measure would prove especially apt in light of Israel’s recent discovery of natural gas in its exclusive economic zone, and the potential for similar discoveries off the coasts of Lebanon and Syria because a nonbinding measure geared toward advancing communications between member States would prevent unintended incidents at sea.  Despite the challenges posed by the region’s political climate, they argue that such a measure is plausible with the international community’s support (May 8, INSS Insight).

· NGO Monitor’s Prof. Gerald Steinberg, Anne Herzberg, and Joshua Bacon critique the international and local NGO community in an overview analyzing that community’s response to Israel’s recent operations in Gaza and continued presence in the West Bank. The article argues that various NGOs falsely accuse Israel of war crimes based on incomplete or inaccurate information and legal imprecision. It also discusses approaches taken by Israel to counter such accusations’ dissemination, including the proliferation of legal advisors within the military, and assesses their efficacy while suggesting alternative solutions (Strategic Assessment, uploaded to the INSS website in May 2016).

· David Reis compares the American and European stances toward labeling products made in Israel’s Occupied Territories. Reis reviews the political and substantive differences between the approaches and concludes that the labeling should not be viewed as a broader embrace of BDS, but on methodological differences. He explains that the European approach, which labels all products produced beyond the Green Line, is based on legal definitions. This is problematic because the Golan Heights is equated with the West Bank and the Gaza Strip. In contrast, the American approach is much more pragmatic: The American labeling rules only apply to products from the West Bank and the Gaza Strip, reflecting a larger U.S. policy to promote a two-state solution (May 24, INSS Shorty) [In Hebrew].
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The Death Penalty In Israel And The West Bank
In Israel: The death penalty may be imposed on Nazis for crimes committed during World War II and on persons convicted of committing genocide; and by military courts (which no longer operate in Israel) for terrorism offenses enumerated in the Emergency Defense Ordinance of 1945; On soldiers, for treason during wartime under the Military Justice Law of 1955. In the West Bank: Military courts may impose the death penalty, by unanimous judgement, for intentionally causing death. However, the military prosecution has refrained from requesting the death penalty for years.
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Judgements
House Demolitions: The Necessity for Family Members’ “Constructive Knowledge” and Evidentiary Standards for Aiding Terrorism
The Supreme Court (Justices Meltzer, Shoham, and Baron) unanimously rejected a petition to prevent a house demolition order against the minor who killed Daphna Mayer in January 2016. The Justices ruled that there was no reason to intervene against the order because the commander who ordered it appropriately considered the severity of the terrorist attack and the other household inhabitants’ awareness of the perpetrator’s related terrorist activities. The court further held that, although the family members were uninvolved in the attack’s execution and unaware of the minor’s intentions in real time, there were sufficient indications of the family’s support for terrorism to establish "constructive knowledge" of terrorist activity. (During his interrogation, the minor claimed that he believed his mother was proud of him for his actions and that he brought great honor to the family; one of the minor’s brothers publically supported carrying out attacks against Jews; and the minor’s parents did not later condemn his actions, despite opportunities to do so) (May 31, HCJ 1633/16 Anonymous vs. Military Commander in the West Bank) [In Hebrew].
__________________________________________________________________________
Israel Supreme Court Rejects Request for an Additional Hearing Regarding the Arrest of Detainees Released in the Gilad Shalit Prisoner Swap
The President of the Supreme Court, Justice M. Naor, rejected an application for an additional hearing of a case filed by seven men liberated in the Gilad Shalit prisoner swap, concluding that the judgement given by the Supreme Court did not justify an additional hearing since it did not create a new precedent but rather focused on a concrete dispute over the correct interpretation in the given circumstances. In the original judgment, the Supreme Court rejected the appeal brought by the petitioners against their re-arrest following the abduction of three Israeli teenagers in June 2014. The court concluded that the petitioners violated the terms of their release since they returned to engage in terrorist activities. The majority found that the arrestees’ orders of release, stipulating that they complete their original sentences if re-arrested, overrides the parole board’s authority to determine the length of their incarceration. Justice Rubinstein, in the minority, asserted that the parole board should retain authority to determine the length of the remaining prison sentence due to considerations of reasonableness and based on the right to freedom (May 4, Israel Supreme Court- Additional Hearing 329/16, Nidal v. Attorney General) [in Hebrew].
___________________________________________________________________________
Israel Supreme Court Rejects Appeal against the Chief of Staff’s Decision to Close Battalion 229, The “Druze” Unit 
The Supreme Court (Justices Noar and Barak-Erez) unanimously rejected an appeal against the Chief of Staff’s decision to close Battalion 299, an IDF unit traditionally composed of Druze soldiers. The Court ruled that because there were legitimate military reasons for the Chief of Staff’s decision, because it was made following a long-term, comprehensive study of the relevant factors, and because the military authorities had formulated a detailed response to expected issues relating to integrating Battalion 229 soldiers into alternative IDF units, the Court did not have sufficient reason to interfere  (May 4, HCJ 3777/15 Ziad and 40 Additional Petitioners v Chief of the General Staff) [In Hebrew]. 
_________________________________________________________________________
Israel Supreme Court Dismisses Case against Attorney General for Declining to Open an Investigation into Operation Pillar of Defense Security Leaks 
The Supreme Court (Justices Jubran, Hayut, and Zilbertal) unanimously dismissed a petition by the Movement for Quality Government in Israel requesting that Israel’s Attorney General open an investigation into leaked details of a secret meeting held by the National Security Cabinet during Operation Protective Edge, which included a classified IDF presentation on the feasibility and potential implications of a land occupation of the Gaza Strip. The Court held that, after examining official assessments regarding the extent of the leak’s damage to state security and public order, the Attorney General was not obligated to open an investigation into this specific case. However, the Court did acknowledge that the way the Attorney General reached his decision raises some concern over the absence of any documentation of the process leading to the decision (May 5, HCJ 6241/14 Movement for Quality Government v. Attorney General) [in Hebrew].


B’Tselem to Stop Referring Complaints to the Military Law Enforcement System 
B’Tselem announced that it will no longer refer complaints of soldier misconduct to the Israel Defense Forces or coordinate meetings between IDF police investigators and Palestinian eyewitnesses. The organization explained its decision in a new report, The Occupation’s Fig Leaf: Israel’s Military Law Enforcement System as a Whitewashing Mechanism, which details that the organization’s long-standing practice of referring cases of soldier misconduct to the military police did not yield results for victims. The report concludes that the practice does more harm than good because the military’s legal apparatus works to cover up misconduct rather than root out and punish it, thereby legitimizing, not deterring, future abuses. B’Tselem will continue to document and report human rights violations in the Occupied Territories (May 25, B’Tselem website).
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UN Report on Israel’s Compliance With the Convention Against Torture (CAT) 
On May 12, the UN Committee Against Torture released its concluding observations on the fifth periodic report of Israel. The report identifies positive aspects of Israel’s compliance and principle subjects of concern and recommendations. Among the positive aspects the report mentions Israeli legislation designed to rehabilitate minors convicted of crimes, Israel’s commitment to the principle of non-refoulement, and oversight mechanisms over potential breaches of the Convention. The report also identified instances in which Israel has either not fully applied the Convention or has failed to provide the Convention’s compliance body with adequate information to conduct a review. Most notably, the Committee called on Israel to extend the Convention’s application to all territories within its jurisdiction, including the Occupied Territories, and to incorporate the specific offence of torture and the absolute prohibition of torture into domestic law, including an unequivocal rejection of the necessity defense. The report also calls for better prison and interrogation oversight, better prisoner access to legal council and medical care, the end of administration detention, better investigatory practices for alleged instances of torture, and channels for victims to seek redress. The report cites as issues of grave concern: checkpoint procedures, the failure of Israeli security forces to investigate alleged crimes committed by the Jewish settler community, Palestinian house demolitions, and the detention, treatment, and potential refoulement of asylum seekers. (Relevant preparatory documents can be found here).
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Laws of War
UN Security Council Passes Resolution 2286
The UN Security Council recently adopted Resolution 2286 (2016), strongly condemning attacks against medical facilities and personnel during armed conflict.  
· Even wars have limits: Health-care workers and facilities must be protected (May, ICRC Blog). 
______________________________________________________________________________

Drones And Targeted Killing
The UK Joint Committee on Human Rights published a new report regarding the legality of drone under IHL and IHRL following an inquiry launched last October.
· The UK Joint Committee on Human Rights Publishes a Drone Report (May 10, Lawfare).
· New Drone Report by UK Parliament’s Joint Committee on Human Rights (May 10, EJIL Talk!).
· The UK’s Report on Drones and Targeted Killing Leaves Unanswered Questions (May 11, Just Security).
__________________________________________________________________________

The British House of Commons Releases New Report on ISIS
· Report Evaluating The Military Response To ISIS In Iraq And Syria (May 24, Briefing Paper 6995).
The US Approach to ISIS Detainees-Or the Lack of It
· The US’ Failure to Plan for ISIL Detention Operations is a Flawed Approach (May 19, Just Security).
· No Detention Plan for ISIS (May 12, Opinio Juris).
___________________________________________________________________________

US Military Officer Seeks Declaration That the War against ISIS Is Illegal
A U.S. Army officer filed a lawsuit against the President of the United States seeking a declaration that the war against ISIS is illegal. 

· Is America’s War on ISIS Illegal? (May 4, The New York Times).
· Is the U.S. War Against ISIS Illegal? (May 5, The Atlantic). 
· Analysis of Lawsuit Challenging War Against ISIL (May 4, Lawfare). 
· The War Against ISIS is Unconstitutional (May 5, Lawfare).
· Why Captain Smith’s Suit to Enforce the War Powers Resolution Won’t be a Big Deal (May 9, Just Security).
· The ISIS Lawsuit and the Perverse Effects of National Security Litigation (May 13, Lawfare).
___________________________________________________________________________

U.S Department of State's Report on the Airstrike on the MSF Trauma Center in Kunduz, Afghanistan
After the U.S Department of State published its Report on the Airstrike on the MSF Trauma Center in Kunduz, several commentators review and analyze the report.

· Investigation Report of the Airstrike on the MSF / Doctors Without Borders Trauma Center in Kunduz, Afghanistan. See also Summary of the report.
· Centcom Report on the Kunduz Hospital Attack: Accounting for a Tragedy of Errors (May 2, Lawfare).
· Recklessness, War Crimes, and the Kunduz Hospital Bombing (May 2, Just Security).
______________________________________________________________________________

Belgium plans to carry out airstrikes against ISIS in Syria
· Belgian Airstrikes in Syria: More Support for the Unwilling/Unable Test? (May 13, Lawfare).
___________________________________________________________________________

The Legality of Targeting ISIS Oil Facilities and Cash
· Is it Legal to Target ISIL’s Oil Facilities and Cash Stockpiles? (May 27, Just Security).
· U.S. Says Its Strikes Are Hitting More Significant ISIS Targets (May 25, NYTimes).



Accountability for Iraqi Militias
· Why Accountability for Iraq’s Militia’s Matters (May 27, Just Security).
___________________________________________________________________________

The ICRC Launches Humanitarian Law and Policy Blog
· Launch of Humanitarian Law and Policy Blog (May 19, Intercross Blog).
· See the new blog, here.



Counter Terrorism
Australians Who Join ISIS Can Now Be Stripped Of Citizenship
Australia has officially put the Islamic State on a list of terrorist organizations for which membership could result in the stripping of Australian citizenship. 
· ISIS Members Can Now Be Stripped of Australian Citizenship (May 5, The Guardian).



International Criminal Law

Ramifications for Declaring That ISIS Is Committing Genocide
Since declaring that the Islamic State is committing genocide in Iraq and Syria two months ago, the U.S. State Department has been reviewing the country’s potential legal obligations. 
· Obama Exploring How to Prosecute Islamic State for Genocide (May 26, Politico).
___________________________________________________________________________

The ICC’s Jurisdiction to Appoint an Independent Prosecutor 
· Everybody Has Friends, Why Not the ICC: On the Court’s Power to Appoint Amicus Curiae Prosecutors (May 9, Opinio Juris).
__________________________________________________________________________

Senegalese Court Convicts Chad Dictator of War Crimes
Hissène Habré, the infamous dictator who ruled Chad from 1982 to 1990, has been convicted by a Senagalese court for crimes against humanity committed during his rule, including sex slavery, rape, and the ordered killings of an estimated 40,000 people. 
· Senegal Court Sentences Chad Ex-Ruler to Life in Prison (May 30, Jurist). 
· Profile: Chad’s Hissène Habré (May 30, BBC).
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Extradition and Accountability
· A Small, If Uncertain, Step Towards Accountability: De Sousa and the Abu Omar Abduction (May 5, Just Security).
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