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As in previous Gaza conflicts, the political theater during Operation
Protective Edge (July-August 2014) — as manifested particularly in the
international media, in the United Nations, and on legal battlegrounds —
was of central importance. Palestinian officials and their allies repeatedly
accused the IDF of war crimes, and these allegations gained significant
impact, particularly in Europe and the United States.

In parallel, during the war and its aftermath, dozens of NGOs claiming
human rights and humanitarian aid agendas issued hundreds of statements,
the vast majority targeting Israel. NGO officials were quoted widely in
international media outlets, and their publications were highlighted in
numerous media reports. NGO statements to the United Nations Human
Rights Council (UNHRC) played a central role in the creation of a special
commission “to investigate all violations of international humanitarian
law and international human rights law...in the context of the military
operations conducted since 13 June 2014,” headed by William Schabas.'
NGO claims and allegations were also repeated in European parliamentary
sessions, on university campuses, and elsewhere.

The NGO-based campaign of 2014 followed a standard, familiar pattern.
In the years since the Hamas takeover of Gaza from the Fatah-led Palestinian
Authority in 2007, the NGO network has issued a steady flow of statements,
reports, press releases, and “urgent calls” condemning Israel. The documents
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label Israeli policies as “collective punishment,” and repeat claims that
Gaza remains “occupied,” despite the full Israeli withdrawal in 2005. In
contrast, NGO reports and statements have given sparse attention to the
tens of thousands of rockets and projectiles fired from Gaza against Israel,
or the tactics employed by Hamas of embedding military objects among the
civilian population. With few exceptions, the NGO reports omitted mention
of rocketlaunchers, attack tunnels, and other military installations inside
hospitals, schools, and private homes. The claims of civilian casualties
in Gaza that were labeled “IDF war crimes” had little or no reference to
military targets and other key contextual elements of the conflict.

Citing allegations from international groups such as Amnesty
International and Human Rights Watch (HRW), and Palestinian groups
including Al Mezan, al-Haq, and the Palestinian Center for Human Rights
(PCHR), campaigns designed to punish and isolate Israel, particularly in
Europe, have intensified over the years. These efforts include boycott,
divestment, and sanctions (BDS); universal jurisdiction lawsuits against
Israeli officials, corporations or state entities doing business with Israel;
and lobbying and campaigning at international institutions such as the UN,
the European Parliament, the International Court of Justice (ICJ), and the
International Criminal Court (ICC).? The extensive use of legal terms such
as “humanrights,” “international humanitarian law,” and other labels for
political attacks creates the appearance of credibility and expertise for NGO
claims. However, evidence shows that many NGOs operating in the fields
of human rights and the laws of armed conflict (LOAC) lack any standard
or methodology for conducting investigations.

This process has recurred numerous times, including with Jenin in
2002, the IC] case against Israel’s security barrier in 2004, the 2006 Lebanon
War, and Operation Cast Lead. In each instance, attacks targeting civilians
in major populations centers in Israel triggered Israeli countermeasures,
followed immediately by condemnations citing Israeli “war crimes,” “crimes
against humanity,” and the “intentional targeting of civilians” (based on
“eyewitness testimony”). Media reports and political figures were then prone
to repeat these claims without verifying them, and the UN — particularly
the UNHRC - called for international investigations and war crimes trials.

NGO allegations are generally accepted by the media and other actors
due to a “halo effect,” by which groups perceived to promote moral principles
are protected from investigation, and their claims are taken at face value. As
academics studying this phenomenon have noted, “There is a widespread
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attitude that NGOs consist of altruistic people campaigningin the general
publicinterest.”® As a result, consumers of NGO reports tend to overlook
or do not even consider the absence of credible fact finding methodologies
and expertise.

In addition, a number of NGOs cited by the media and referenced in
UN reports have a record of bias among researchers and other staffers.
In the case of Israel, several Amnesty researchers and communications
staffers have backgrounds in extreme anti-Israel activism. For instance,
Deborah Hyams, an Amnesty researcher in Israel and the Palestinian
territories, volunteered in 2001 to serve as a human shield in Beit Jala as
part of the radical International Solidarity Movement (ISM).* Moreover,
many Palestinian groups, such as al-Haq, Al Mezan, and the Palestinian
Center for Human Rights, whose factual and legal claims are cited in media
reports and UN investigations, are far from independent or credible.

In the early NGO-led campaigns, as with the myth of the 2002 Jenin
massacre during Operation Defensive Shield, the IDF, Ministry of Foreign
Affairs, and other bodies attempted to coordinate a
response through a joint media center. However, as
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Ambassador Gideon Meir has noted, due to a number NGO allegations are
of reasons, this coordination was unsuccessful in generally accepted by the
refuting the “massacre” allegations or preventing media and other actors

their propagation (and though eventually disproved,
these allegations damaged Israel significantly at the
time).” In subsequent operations, Israeli concern for
potential civilian casualties and the accompanying

due to a"halo effect, by
which groups perceived
to promote moral

international pressure were a motivating factor for principles are protected

the IDF to mitigate the damage through tactical from investigation, and

innovation, including “roof knocking,” calling or

texting to warn civilians of an impending attack,
and adding legal advisers to relatively low level
operational headquarters.

Nevertheless, in Operation Protective Edge, NGO campaigns continued
and their impact increased, irrespective of IDF measures. During and
after the operation, they repeated the accusations of Israeli “war crimes,”
“disproportionate responses,” “indiscriminate” attacks, and “targeting
of civilians” without military necessity or justification. As in previous

campaigns in Gaza, NGO publications, videos, and other forms of publicity

their claims are taken at
face value.
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sought to criminalize Israeli responses, as well as the weapons deployed
and their employment in specific circumstances.

Thus in order to mitigate the impact of future campaigns of this sort,
including boycotts and lawfare, the IDF, the Ministry of Defense, and the
wider Israeli government will have to develop new approaches inresponse
to the NGO dimension when preparing for the delegitimization theater
of future wars. The responses to date have apparently failed to yield a
significant impact.

NGO Reporting of Operation Protective Edge

Operation Protective Edge began on July 8, 2015, and continued for 51
days — significantly longer than the 2008 and 2012 Gaza operations (three
weeks and one week, respectively). IDF airstrikes were followed by a
ground incursion into Gaza with the declared objectives of stopping the
rocket fire, destroying attack tunnels, and restoring deterrence.

From the first day of combat, dozens of NGOs, both local and global,
issued statements, compiled reports, and leveled accusations against the
IDF. Lacking any first hand information and — aside from the Palestinian
groups — a presence on the ground, this reporting
was generally highly emotive and exaggerated. A
prominent Palestinian NGO, the Al Mezan Center
for Human Rights, accused Israel of “harvesting”
civilians and targeting the people of Gaza in an

limit clashes with the
NGO network, and even
sought to develop lines
of communication in the
hope of reducing the
hostility and increasing
the knowledge of NGO
officials, this approach
has failed.

“unprecedented manner.”® Similarly, in its statements
to the press and the UN, US-based Human Rights
Watch accused Israel of deliberately attacking the
people of Gaza, “depriving them of food, medicine,
fuel and other essential supplies. Hundreds of
thousands of people have no access to clean water.
Hospitals are desperately over-stretched.”” For its
part, Amnesty focused on alleged violations of
international law, and devoted significant resources
inaccusingIsrael of “war crimes” for targeting houses
used by Hamas and other terror groups. Amnesty’s

report “Families Under Rubble: Israeli Attacks On Inhabited Homes”
(November 5, 2014),° based on impassioned testimonies, was featured in
social media for several weeks, a press release, and a broad media push
to garner publicity for its claims.
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While NGOs did condemn Palestinian attacks against Israeli civilians,
these condemnations were both qualitatively and quantitatively weaker than
condemnations of Israeli actions. For instance, Amnesty published one report
detailing Hamas attacks on Israeli civilians, but remained silent regarding
the complexinfrastructure established by Hamas within homes, mosques,
schools, parks, hospitals, and cemeteries. At the same time, it published
atleast four large reports as well as the highly publicized, interactive, and
digitized “Gaza Platform,” all of which purported to document alleged Israeli
crimes.” Similarly, HRW posted 30 items on the fighting (press releases,
reports); of these, only one dealt with Hamas attacks on Israeli civilians.
Some additional publications condemned the rocket attacks from Gaza,
but always as an addendum to reports that focused primarily on claims
of Israeli violations."

NGO Expertise in Reporting on Armed Conflict
The credibility given to NGO reports is based, in part, on the perception
of military expertise, including decisions to target certain objects
(“intentionality”), or assessments of which munitions caused particular
damage. However, examination of the publications and biographies of the
personnel employed by the NGOs does not support such claims — most
of the researchers and report authors have no military backgrounds. On
the few occasions in which NGOs utilized outside “experts,” the requisite
qualifications were generally lacking, and in many instances, these
individuals were not identified, making independent assessment of their
knowledge and competence impossible. A number of current and former
leaders of NGOs have recently acknowledged these shortcomings, but the
practice has not changed."

This lack of expertise prevents NGOs from accurately identifying weapons
employed in the fighting, thereby undermining the credibility of their legal
conclusions. While PCHR and other NGOs repeatedly stated during the

v

war that attacks originated from “warplanes,” “tanks,” or “drones,”*? it is
not clear on what basis this classification of attack method is made. Even
if a weapon could be identified simply from alleged photos of rubble, this
identification provides no information as to what was targeted, why it was
targeted, or the information available to military commanders at the time
of a strike. Moreover, there is no way of knowing if the images depicted
are an accurate reflection of a site, or if the scene, usually with allegations

of civilian casualties combined with the absence of military targets in the
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areas, was staged. Thus, the NGOs' factual and legal claims based on this
“evidence” cannot be deemed credible.

Instead, and to the extent that any systematic methodology is used, NGO
reporting on armed conflict relies extensively on interviews with residents
of conflict zones, and in a few instances, media reports that are generally
based on the same sources. These “witnesses” almost always claim that
there were no combatants or military objectives anywhere in the vicinity
of IDF strikes and that there was no possible justification for the attacks.
These claims are then used as “proof” that the strikes lacked “military
necessity” and were therefore “indiscriminate,” “disproportionate,” and
a violation of international humanitarian law.

NGO reports during and after Operation Protective Edge were consistent
with this pattern. For instance, PCHR cites witnesses who claimed that
the “al-Shuja’iya neighborhood looked as if it was hit by an earthquake or
tsunami as it was extensively destroyed.”” These same witnesses and thus
the NGO statement make no mention of the major terrorist presence in the
area, reflected in an intense battle that day between the IDF and terrorist
groups and the death of seven IDF soldiers."

Claims Regarding International Law

In addition tolacking credible fact-finding methodologies, the legal analyses
and conclusions in NGO reports are generally simplistic, misleading, and
reflective of political agendas that ascribe malevolent intent to the actions
of the Israeli government and the IDF.

Although NGOs are not judicial bodies in any form and do not serve
in any official capacity (unless specifically employed to do so by states
or international institutions), they publish legal claims, accusations, and
conclusions of criminal guilt, based on alleged violations of international
humanitarian law, international human rights law, and international
criminal law. Many of these frameworks are ambiguous and demand
interpretation, particularly as they relate to human rights and the laws of
armed conflict. Consequently, numerous legal experts recommend that
fact-finding missions refrain from legal conclusions and instead leave
such issues to the duly constituted judicial bodies, to the extent that these
exist.” However, NGO officials often ignore this advice, opting for using
“aspirational international law,” as discussed in greater detail below,
particularly in reports and allegations focusing on Israeli actions in Gaza.
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In addition to adopting untenable positions of existinglaw and inventing
international standards, NGOs often apply inconsistent definitions of
legal concepts. For instance, since 2007 the term “collective punishment”
has been used repeatedly by NGOs regarding Israel’s policy in Gaza. The
term was used to suggest that such policies were illegal and a violation
of international law, and reflect an ideologically driven agenda that is
inconsistent with the accepted meaning of this term. This language has
persisted in NGO publications since 2007 and has continued through the
2014 conflict and its aftermath.

Contrary to this particular NGO usage, “collective punishment” refers to
criminal penalties (imprisonment, execution) imposed on a group of people
for acts attributed to members of that group. It does not refer to sanctions
and blockades. Restrictions on the flow of goods in a war environment,
therefore, do not constitute “collective punishment” under international
law.'® Similarly, Israel’s military responses to rocket attacks on a civilian
population during Operation Protective Edge are consistent with the
exercise of the legal right of self-defense, in contrast to allegations of
“collective punishment.”

The same holds true for NGO interpretation of the term “human
shielding,” a clear violation of the laws of armed conflict, and the core
distinction between combatants and civilians."” Despite the central
prohibition against the use of human shields, NGOs consistently minimize
and even deny the evidence of widespread use by terror groups of civilian
infrastructure to carry out their war efforts. NGOs obscure the extent of this
practice, instead arguing that if Israel is striking Hamas fighters, tunnels,
or weaponry hidden in homes, mosques, schools, or hospitals, then these
attacks must be “indiscriminate” and illegal for “targeting civilians.”

In the context of the 2014 Gaza war, officials from HRW and B'Tselem
couched many of their legal claims in generalizations that erased the core
principles and definition related to human shielding. For instance, a B'Tselem
spokesperson explained that the “focus on specific cases can distract from
bigger-picture questions about Israel’s prosecution of a war.”"® Similarly,
HRW acknowledged to some degree that Hamas did indeed embed fighters
in civilian areas, but continued to assert that even if Hamas positioned
among civilians, this did not constitute “human shielding.” HRW selected
a narrow definition in accusing the IDF of violations, while exonerating
Hamas and other terror groups.” And despite all the evidence showing
rockets and tunnels in civilian homes and protected sites, Amnesty stated
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thatit “does not have evidence at this point that Palestinian civilians have
been intentionally used by Hamas or Palestinian armed groups during
the current hostilities to ‘shield” specific locations or military personnel
or equipment from Israeli attacks.”*

Under the laws of war, targets must be confined to military objectives,
including strategic sites and buildings.” In minimizing and denying human
shielding by Hamas to protect such sites, the NGO network could justify
its focus on condemning Israel for “targeting of civilians.” Moreover, as
noted by the ICRC, “most civilian objects can become useful objects to the
armed forces. Thus, for example, a school or a hotel is a civilian object, but
if they are used to accommodate troops or headquarters staff, they become
military objectives.”?? This central aspect of the confrontation does not find
expression in the NGO reports.

Inresponse, the IDF developed an extensive system to evaluate whether
a given target is lawful, including embedding legal advisers within each
division and at times at brigade level. These advisers are also available
to provide real time legal advice in the midst of combat. Few if any other
armies engage in this practice.” However, these IDF assessments were
also ignored by the NGOs in their reports.

An additional charge leveled by NGOs was that Israel “deliberately
targets civilians” and engages in “indiscriminate attacks.” Almost every
target struck by Israel was declared by the NGOs to be an unlawful strike.
When the evidence pointed to a legitimate military objective at the target
site, the NGOs instead claimed the Israeli strike was “disproportionate.”?
For example, in Amnesty’s report “Families under the Rubble,” the NGO
declared the strike that killed Muhammad Mustafa al-Louh (shown to be a
Hamas operative and legitimate target®) and a number of his family members
to be “disproportionate.”* Amnesty does not provide any evidence of this
claim, other than “eyewitness testimony.” Furthermore, al-Louh is listed
by Amnesty as a civilian, and not as a combatant, once again illustrating
either the lack of Amnesty’s capacity to investigate such incidents, or the
lack of interest.

In previous reports regarding IDF operations in Gaza, including the 2009
UN Goldstone report on Operation Cast Lead, which was based primarily
on NGO allegations,” the allegation (later retracted by Goldstone®) that
Israel had a policy of deliberately killing of civilians was central.

In a broader sense, whether an attack complies with the principles of
distinction and proportionality requires an assessment of many factors. For
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instance, one must know what was known to military commanders prior
to an attack, including enemy locations, the presence of military objects,
presence of civilians, anticipated harm to civilians, military advantage
expected, and evidence of intent to cause civilian harm. These factors
must be evaluated prospectively rather than based on the outcome of a
strike. However, NGOs generally do not possess the expertise or access to
information that would allow them to make these evaluations, and almost
invariably claim strikes were unlawful solely based upon outcomes. Thus,
HRW's analysis reflects the lack of understanding of military operations,
repeating the “collective punishment” allegation.”

By co-locating military targets among civilian objects, Hamas was able
to inflate the number of civilian casualties, and minimize the number of
combatants killed. Ignoring the manipulation of casualty statistics, NGOs
simply repeated Hamas’s statements in reference to the numbers of civilian
deaths. Three NGOs (B'Tselem, Al Mezan, and PCHR) formed the UN-
OCHA “Protection Cluster,” taking their estimates primarily from the
Ministry of Health in Gaza, which is controlled by Hamas.** These NGOs
then cited the unsupported casualty claims to charge the IDF with acting
“disproportionately” or “indiscriminately.”*! Many of the Israeli attacks
resulting in casualties among Gaza civilians were clearly justified under
international law; thus, the number of casualties is not the determining
factor in establishing whether war crimes were committed.* Furthermore,
these statistics did not differentiate between civilians killed in combat and
Palestinians killed by the misfiring of Hamas rockets
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or premature/secondary explosions of Palestinian Israeli officials,

weaponry or Hamas killing of collaborators and independent experts, and

other civilians in Gaza.”® NGOs did not appear to
have made efforts to obtain this data.

When taken together, repeated allegations of
deliberate killing of civilians in violation of moral

civil society allies should
aggressively highlight
the demonstrated lack

and legal norms have strong political repercussions, of NGO expertise, citing
and can have a major impact on military freedom of cases where NGO claims
actioninresponse to attacks. These implications are are clearly false.

illustrated in the two following examples.

Israel was able to conduct the war for 51 days without any binding UN
resolutions coercing the IDF to stop the fighting before ostensible objectives
were achieved and without having to bow to massive international pressure.
However, the ongoing NGO-led campaign blaming Israel for human rights
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violations had other implications during the fighting. For instance, in the
international arena, the US, Israel’s closest ally, decided to delay a shipment
of Hellfire missiles requested by Israel. Some have claimed that this was
due to the White House being “angry at Netanyahu and the Israel Defense
Forces over the attacks on Gaza, especially concerning the high number
of civilian casualties.”* If so, it is highly likely that NGO data was used
to make this decision, as NGOs were the main actors disseminating both
the statistics and allegations regarding civilian casualties.

In addition, the UK government decided to “review” arms export licenses
to Israel in the context of the fighting. While rejecting calls by MPs and
others for an outright arms embargo on Israel, the UK did open a case-by-
case examination of “whether each license is appropriate in light of the
conflict in Gaza.” This decision followed a campaign by the British NGO
Campaign against the Arms Trade.?” Similar NGO campaigns delayed UK
arms exports to Israel following Operation Cast Lead.*

Responses to NGO Delegitimization

In recent years, the IDF and other Israeli government frameworks have
recognized that the political theater of asymmetric conflicts has implications
for military hard power responses to attacks and threats. NGO reports,
accusations, and analyses couched in the language of international law and
human rights are of central importance in this context. As noted, in Europe
and elsewhere, NGO activities have led to some instances of limitations on
military exports, lawfare cases targeting IDF officers and political leaders,
and numerous boycott initiatives.*

In efforts to reduce the impact of war crimes allegations, the IDF has
introduced some changes in weapons and tactics. These include providing
warnings to minimize civilian casualties through roof knocking, restricting
the use of white phosphorous, changing the content of airdropped warning
leaflets, and other measures.*® In addition, the Ministry of Foreign Affairs,
Ministry of Justice, and IDF attempted to counter NGO allegations of human
rights violations and war crimes through expanded public diplomacy efforts
(hasbara), which included the publication of factsheets and infographics.

After Operation Protective Edge, the public diplomacy response
continued, and shortly before the UNHRC investigatory commission,
initially led by William Schabas, published its report (here too based
primarily on NGO claims), the Ministry of Foreign Affairs and Ministry
of Justice published a detailed analysis of these aspects of the fighting,
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including a number of instances in which violations were alleged. The
extent, if any, to which these detailed investigations and reports reduced
the credibility of the NGO-led allegations remains unclear.

With this is mind, greatly accelerated real time responses to allegations
of human rights and legal violations during the combat can allow the
IDF to “get out in front” of the reporting. The policy of general denials,
without providing specific responses to the accusations through the IDF
spokesperson, is insufficient. To counter the perception of NGO “expertise,”
Israel must present detailed refutations.

In parallel, the legal claims made by the NGO community and its allies
must also be challenged quickly, and in specific cases in detail, but in
language and context thatis clear to non-lawyers, among them, journalists
and social media activists. While operational limitations will always prevent
full publication of details, the tendency to restrict public response in all
cases, as the default policy in the IDF, needs to be carefully reconsidered.
When possible, the location and/or name of military targets should be
revealed in order to demonstrate the justification for the military response.

In addition, if the NGO claim to expertise is rebutted by legal and
military professionals and experts, the NGO network’s ability to influence
media coverage and policy is also impeded. While the IDF and Ministry of
Defense have largely sought to limit clashes with the NGO network, and
even sought to develop lines of communication in the hope of reducing the
hostility and increasing the knowledge of NGO officials, this approach has
tailed. Instead, Israeli officials, independent experts, and civil society allies
should aggressively highlight the demonstrated lack of NGO expertise,
citing cases where NGO claims are clearly false. Using specific responses
of this nature should enable Israel in future wars to mitigate the damage
caused by delegitimization efforts.
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